MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

Original Application No. 535 OF 2017

DIST. : Osmanabad
Dr. Shrinivas s/o Ramrao Jadhav,
Age 46 years, Occu. Service as Medical Officer,
Presently working as Medical Superintendent Class I,
Sub District Hospital, Omerga, Dist. Osmanabad,
R/o Omerga, Tq. Omerga,
Dist. Osmanabad. -- APPLICANT

VERSUS

1. The State of Maharashtra,
Through the Principal Secretary,
Public Health Department,
Mantralaya, Mumbai.

(Copy to be served through the
C.P.O, M.A.T)

2. The Director,
Public Health Department,
Arogya Bhavan, Saint George
Hospital’s Compound, Mumbai.

3. The Deputy Director of Health Services,
Latur Region, Latur,
Arogya Sankul, Barshi Road, Latur,
Tq. & Dist. Latur.

4. The Civil Surgeon, Osmanabad,
Dist. Osmanabad. -- RESPONDENTS

APPEARANCE - Shri Shamsundar B. Patil, learned
Advocate for the applicant.

Shri V.R. Bhumkar, learned Presenting
Officer for the respondents.

CORAM : Shri Justice A.H. Joshi, Chairman
AND
Shri Atul Raj Chadha, Member (A)

DATE : 2nd April, 2018
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JUDGMENT

(PER : Shri Justice A.H. Joshi, Chairman.)

1. Heard Shri Shamsundar B. Patil, learned Advocate for the
applicant and Shri V.R. Bhumkar, learned Presenting Officer for the

respondent.

2. The matter is taken up for hearing.

3. The applicant was appointed as a Medical Officer Class-II on
23.4.1996 on ad-hoc basis. He has been continued on the same

basis by renewing the ad-hoc appointment by various orders.

4. By the order dated 24.6.2006 applicant’s employment is
regularized. The text of the said order of regularization reads as
follows :-

“FBRIE Al a IR AT IE 3

oI
Hidsileie 31T Q31071
oIHe forufer 5, HA3 2208/293/49.55. 99/ Rar -3
FAET, Fag 00 03w.
fZetias 2 et 2004

A A 3R A, FAZ Fid T . AR/ 2/ Ot /5T anera/
I farofer -

3T Hferara sz e, dzpla it Je-3 Al enwer fidfa
Hidsifores SRl [A#ET &, #AI 9009/9095(6/0.%.50%/ Adr-3, f&. 3.8.2002
3i5qe] FAFRIG, FANBHAT NI eedgdd 3HFAR FFYe e Sifeiepr], e-31 Uarae
Al oI fAgad glvengd] & 3. 28.4.95 @ 2. 2.4, 2000 1 HieTadia dawmie
Siftied], a1e-31 garar siEngRe BrEfed gla. & 3relg figadien sienala i
R 29.8.9¢, 2 28.8.9¢, B 26.8.9¢, & 26.8.2000, 7. °¢.%.2009 T 2. 29.
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&.2009 2l ailes &S dweTa 3iiet 5l 374 feiard FiFRE ster, dzrenier it
13 Tl FUII 3iicict & 3URlerd alaAieb TS AU B2Vl I HRIAl 3 Sig.

Siftesrd], are-31 aidl B 24.8.9§ urgerd] figadl dcor Hevend Sl JActiad
AR et Grgadlgdid il figadl spildaa wEar sigea & Aar Ewaze]
AET &2l SR g,

B 31139l Hidileiep 3R (33107 Gl B. 9998/ RCRE/H. . L9%/Ral-3, &
98.9.9(9 3eqd A GolHe Q30T a iy fsnona ar [Renons gerer daear

SIEBREAR [FoliHa B Jd Sga.
FERTGIR TITIE AT JHIGNGHI d T AT,
Zareifie/ -
(3ifera o)
P ittt
am,
fotegt 3R 3ifereerd, foregT ulive, 3%EEE

FEIATAIET, FFRTG- 2, (G i) (G54 a 3igaaan), aoge
[oteET Bivoe 3ifteprd], FFAwETEE

37, shiferar srea e, derepier 3iféies e,

(3uHAEAD, SR AL, FAGR Fses, FIGT Ald AB)
feraserztl (Jar-3)”

(reproduced from Annex. A.2 page 24 of O.A.)

S. Applicant’s request for voluntary retirement has been rejected
by the res. no. 1 through order dated 30.3.2017. The text of the

said order reads as follows :-

“HBIIG 2IrHA
BAlD: FAfT-93 99/, 5.098 /Aa1-2
Hidsifaeb 3RIT [A311,
1. &, ST FHRA HAB,
90 HTEA, FAAETT, FAZ-500 009
f3eties : 30 A, 2099
aly,
Hellctep 3R Al
S3IRIRT Aal HAlet=iler,
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g  Sffrarm i onmE,  Ameplar  3iefigiep,

3alSieg] ST, 3FHIT
Hdesf . HAEwD, SRIE Hal ATEATE, FIAZ A T P.
TR /per-9/2-9/, sl fferar e
XAfer/9c 3/ /90, 2 96.3.96.

3Wiaa fwamEmEea Fesitela gaea qeR dacwn si. M R
20 auidl sigamrd! Aar guf Gld R, &ieA] ARG O] Aar (figad! dde)
forer, 9¢c? Fefie forzar 6§ (9) 3R Reied! @ Aar fgedid! R A
A1 A G HGT ATGIIA! ST, FHIEIa eI ANBISB [eraelaAre Sirroenie v

Zaqreidie/ -
(R.g. ais®)
3iaz AlAa, AFRIE e
qa:
9) 3uHAIETD, SR A, FIFE FH5eB, FAIE.

?) 3T, sfifeiars TIAwE Siiera, Az 3iefizien, ITfiegT ST, IATI
(Haleias, irRIT AT, R Ral HATAT, HAZ AHBA)
3) Frasared! (Rar-2)”

(reproduced from Annex. A.6 page 72 of O.A.)
6. Applicant has applied for voluntary retirement considering
the fact that the breaks in service are condoned / regularized, the

applicant has completed 20 years of service on 31.3.2017.

7. Applicant’s application for voluntary retirement has been
rejected. According to the applicant rejection is done without

application of mind, and by practicing discrimination.

8. In the O.A. the applicant’s pleading that the applicant was
appointed as a Medical Officer Class-II on ad-hoc basis, his ad-hoc
services were continued by the different orders and the breaks were

condoned / regularized for all purposes, except for the purpose of
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counting the seniority, are admitted by the respondents in the

affidavit in reply.

9. The applicant has averred in the O.A. as ground nos. (xv),
(xvi), (xvii) & (xviii) that four other Medical Officers who are similarly
situated to that of applicant in all respects have been granted
voluntary retirement upon their completion of 20 years span of
employment including the duration at their service on ad-hoc basis.
The factual averments relating to four officers have been admitted
in the affidavit in reply filed by the res. nos. 1 to 4 in paragraph
nos. 22, 23, 24 & 25. This admission is without any ambiguity,
explanation or a rider. Text of paragraphs 22 to 25 of the said
affidavit of Dr. Vidyadhar Manohar Kulkarni, Deputy Director of
Health Services, Latur Circle, Latur, who has affirmed the affidavit
for respondent No. 1 State and for other respondents read as

follows :

“22. With reference to para no. 6 (xv) I say and
submit that Dr. Pandurang Kondiba Jadhav was
working as a Medical Officer for the period
13.07.1990 to 08.09.2012 on temporary basis. Dr.
Jadhav was regularly appointed on the
recommendation made by the M.P.S.C. by an order
dated 09.09.1992 during the temporary period Dr.
Jadhav was given technical break. The government
by the order dated 7.01.2005 has condoned the
break and continued the earlier temporary service
Jrom 13.7.1990. In the order dated 7.01.2005 it is
specifically mentioned that though temporary
service was continued his earlier service prior to
M.P.S.C. appointment will be treated as fortuitous
service. It is true that Dr. Jadhav was granted
permission to retire voluntarily by an order dated
15.3.2011.
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23. With reference by para no. 6 (xvi) I say and
submit that Dr. (Smt.) Arunadevi Vidyadhar Mhaske
was working as a Medical Officer for the period
29.10.1993 to 19.07.1995 on temporary basis. Dr.
Mhaske was regularly appointed on the
recommendation made by the M.P.S.C. by an order
dated 20.07.1995 during the temporary period Dr.
Mhaske was given technical break. The government
by the order dated 10.12.2013 has condoned the
break and continued the earlier temporary service
Jrom 29.10.1993. In the order dated 10.12.2013 it
is specifically mentioned that though Dr. Mhaske
temporary service was continued his earlier service
prior to M.P.S.C. appointment will be treated as
fortuitous service and will not be counted for the
seniority. It is true that Dr. Mhaske was granted
permission to retire voluntarily by an order dated
22.4.2015.

24. With reference to para no. 6 (xvii) I say and
submit that Dr. Umakant Vasantrao Zadke was
working as a Medical Officer for the period
27.4.1995 to 05.07.1998 on temporary basis. Dr.
Zadke was regularly appointed on the
recommendation made by the M.P.S.C. by an order
dated 06.07.1998 during the temporary period Dr.
Zadke was given technical break. The government
by the order dated 22.07.2007 has condoned the
break and continued the earlier temporary service
Jrom 27.04.1995. In the order dated 22.07.2007 it
is specifically mentioned that though temporary
service was continued his earlier service prior to
M.P.S.C. appointment will be treated as fortuitous
service and will not be counted for the seniority. It
is true that Dr. Zadke was granted permission to
retire voluntarily by an order dated 2.09.2016.

25. With reference to para no. 6 (xviii) I say and
submit that Dr. Vinod Dhondiba Mahindrakar was
working as a Medical Officer for the period
21.07.1987 to 28.05.1990 on temporary basis. Dr.
Mahindrakar was regularly appointed on the
recommendation made by the M.P.S.C. by an order
dated 29.05.1990 during the temporary period Dr.
Mahindrakar was given technical break. The
government by the order dated 24.07.2008 has
condoned the break and continued the earlier
temporary service from 21.07.1987. In the order
dated 24.07.2008 it is specifically mentioned that
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though Dr. Mahindrakar temporary service was
continued his earlier service prior to M.P.S.C.
appointment will be treated as fortuitous service
and will not be counted for the seniority. It is true
that Dr. Mahindrakar was granted permission to
retire voluntarily by an order dated 25.07.2008.

Meanwhile General Administration
Department on the basis of order given by the
Supreme Court of India has issued the circular on
dated 25.8.2005. As per the said circular Medical
Officers break in service shall be continued only for
the purpose of seniority.”

(Quoted from page Nos. 94 to 97 of paper book of O.A.)

10. On 27.2.2018 this O.A. was heard and this Tribunal passed
order and granted time to the respondents to take corrective
measures in the applicant’s case / claim in the background of

admitted facts as regards discriminatory treatment.

11. Though one month’s period has lapsed, no corrective
measures have been taken by the respondent no. 1. On the
contrary, today learned P.O. states that time has been sought for
filing affidavit. In fact affidavit in reply is already on record and
facts as to cases are cited by applicant as those, whose request for
voluntary retirement is accepted (as pleaded in ground Nos. xv to

xXviii), are unambiguous and those are candidly admitted.

12. It is very shocking that, when Dr. Vidyadhar Manohar
Kulkarni, Deputy Director of Health Services, has filed affidavit in
reply on behalf of res. nos. 1 to 4 and admitted the facts pleaded in
ground para nos. (xv) to (xviii), now an adjournment is sought for

filing affidavit. In fact, no new facts are pleaded and no new plea is
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to be replied. It has to be borne in mind that the Deputy Director,
Health Services (Dr. Vidyadhar Kulkarni) has filed affidavit in reply
on behalf of res. nos. 1 to 4 after due scrutiny of papers and
approval of affidavit from the Govt. - the Respondent No. 1
particularly in the background of applicant’s pleading of

discrimination.

13. It is a matter of record that the pleadings of discrimination
are tacitly admitted by admitting the facts upon verification yet
further time is sought for filing affidavit, which is totally
unnecessary and unjustified. One cannot make out, as to which
record and facts are to be explored for which now time is sought for

filing additional affidavit, in the background of admitted facts.

14. In the foregoing premises, the attempt of the Government in
seeking time for filing affidavit, is nothing but unnecessarily
stretching & dilating the issue. Such tactics are contrary to the
Government’s litigation policy, where Govt. accepts the facts which

are pleaded but denies the relief.

15. In the premises discussed hereinbefore, the applicant has
made out the case of grossly arbitrary and discriminatory act of the
Government in refusal to grant applicant’s request of voluntary
retirement particularly when similarly situated persons have been
granted the same benefit, and that too on factually erroneous

ground.
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16. In the circumstances, in the interest of justice, present O.A.

deserves to be allowed and is allowed as follows :-

()

(b)

(©)

(d)

Impugned communications dtd. 30.3.2017 (paper book
page 72) and 15.6.2017 (paper book page 74) issued by
the res. no. 1 are hereby quashed and set aside.

This Tribunal directs that applicant’s request for
voluntary retirement submitted by him through the
notice dated 31.3.2017 (paper book page 73) be
accepted and consequential orders be issued within 30
days from the date of this order.

In case Govt. fails to pass an eloquent and express
order of acceptance of voluntary retirement,
consequences as prescribed by Maharashtra Civil
Services (Pension) Rules, 1982 such as of deeming
effect shall follow and applicant shall be free to act on
that basis.

In the circumstances, we leave the parties to bear own
costs.

(Atul Raj Chadha) (A.H. Joshi, J)
MEMBER (A) CHAIRMAN

Place : Aurangabad
Date : 2nd April, 2018

ARJ-O.A. NO. 535 OF 2017 D.B. (VOL. RETIREMENT)p



